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struction to the interposition of the court of equity, because it will pro- 
hibit either the enforcement or the voluntary payment of the penalty 
or forfeiture, and will compel the performance of the alternative con- 
tract if a proper case be made. Courts of equity, therefore, always 
strongly incline to that construction which declares it to be a forfeiture 
or penalty rather than liquidated damages. In this case, however, a 
court of equity is without motive to prefer the one to the other construc- 
tion. The alternative for which the penalty is given, if it be a penalty, 
is the securing of a contract for the building of a railroad. It is obvi- 
ously impossible to compel the defendant either to build it himself or to 
procure others to build it. It will leave the parties in the forum appro- 
priate for that relief to recover damages for its breach — liquidated 
damages, if a court of law shall be of opinion that the parties so in- 
tended the stipulation in the contract, or damages in ordinary cases, if 
a court of law shall be of opinion that the stock or money stipulated to 
be paid was a penalty. We have not referred to such cases. Cases 
upon the subject of the specific performance of contracts and other sub- 
jects discussed are too numerous even for citation. The whole subject 
has been treated with great fullness and ability in Pomeroy's Equity 
Jurisprudence, and we shall content ourselves with referring to the apr 
propriate chapters in that work, and especially to sections 446, 447, 
1401, 1402, 1403, and to Lawson on Rights and Remedies, pages 2588, 
2590, 2591, as sustainting the views here presented. 

We are of opinion that the demurrer to the bill should have been 
sustained and the bill dismissed, and therefore enter a decree reversing 
the decree of the Circuit Court. 



John Weatherman v. The Commonwealth.* 

Supreme Court of Appeals : At Wytheville. 

(June 20, 1895.) 

1. Court Orders — Authentication — Section 3114 of the Code. All of the proceed- 
ings had and orders made during the term of court, which are spread on the 
record and which precede the signature of the Judge, are thereby sufficiently 
authenticated. And if only the orders of the last day of the term are signed 
this is a sufficient authentication of all the orders of the term, though the 
reasonable inference from Section 3114 of the Code is that the orders of each 
day should be separately signed, and there should be no laxity in this respect, 
but the intention of the statute should be rigorously observed. 
* Reported by M. P. Burke, State Reporter. 
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2. Court Orders — Entries nunc pro lunc — when mo.de. In proper cases, to further 

the ends of justice, courts may make entries of judgments and orders nunc pro 
tunc in either civil or criminal cases, and the time within which this may be 
done is not limited. If the entry is one which the Judge may be compelled, 
by mandamus, to make, he may make it of his own motion. 

3. Criminal Procedure — Signing orders — presence of accused. Signing the orders 

is no step in the prosecution of a criminal, and no part of the trial, but is 
simply the authentication of what has been done, and where the record shows 
that the accused was present when the proceedings were had, he need not be 
present when the orders are signed. 

Writ of error to a judgment of Circuit Court of Carroll county, pro- 
nounced on the 28th day of April, 1892, whereby the plaintiff in error 
was sentenced to be hanged. Affirmed. 

The opinion states the case. 

W. D. Tomkins and John, N. Opie, for the plaintiff in error. 

Attorney- General R. Taylor Scott, for the Commonwealth. 

Riely, J. , delivered the opinion of the court. 

This case is before us upon a rehearing, which was granted upon an 
assignment of error that was not passed upon in the opinion of the court 
delivered at the June term, 1894. 

We concur in the opinion of the court, delivered by Judge Lacy 
upon the former hearing, which affirmed tire judgment of the Circuit 
Court ; and it is only necessary, therefore, to pass upon the single error 
assigned in the petition for a rehearing. 

It appears that the judge of the Circuit Court omitted to sign during 
the term the orders of the court of the day on which the jury returned 
their verdict of guilty against the accused, and this is the ground of 
error on which the petition for the rehearing is based. 

It appears from the record that all the steps taken and proceedings 
had in the trial of the accused on that day, as well as on the other days 
during which the trial progressed, are wholly regular and in due form, 
and the only irregularity is the omission of the judge to affix his signa- 
ture to the record of that day' s proceedings. Is this an error for which 
the judgment of the Circuit Court should be reversed? Section 3114 
of the Code is as follows: "The proceedings of every court shall be 
entered in a book, and read in open court by the clerk thereof. The 
proceedings of each day shall be drawn up at large and read during that 
term, except those of the last day of a term, which shall be drawn up 
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and read the same day. After being corrected, where it is necessary, 
the record shall be signed by the presiding judge." The statute does 
not in express terms prescribe that the orders of each day of a term of 
the court shall be separately signed, but that is the reasonable inference 
to be deduced from its language; and this is the general practice of the 
courts. The orders and proceedings of each day in a case are entered 
by the clerk in the order book under the direction of the court. These 
entries constitute the evidence of such of the proceedings as have taken 
place, and such of the orders as have been made by the court during 
the progress of the trial, as it is necessary should appear in the record, 
and the signature of the judge to the record authenticates them and 
establishes their genuineness. This, we apprehend, is likewise the effect 
upon all of the proceedings and orders of the term of the signature of 
the judge to the proceedings of the last day thereof. All entries made 
in the order book during the term, which precede the signature of the 
judge, are thereby authenticated. And as the preceedings on the sub- 
sequent days, including the last day of the term at which the accused 
in the case at bar was convicted, were duly signed, the omission of the 
judge to sign separately the record of the proceedings of the day on 
which the verdict of the jury was returned to the court and recorded, 
cannot invalidate the verdict of the jury or the judgment of the court. 
No order made by the court or proceeding had in a case during a term 
and entered by the clerk in the record book should be allowed to be- 
come invalid, or to fail of eflect, by the omission of the judge, through 
inadvertence or neglect, to sign the record of the orders and preceed- 
ings of the day on which it was made or took place. Judge Staples, 
in commenting on the statute prior to its amendment, in Quinn et ah 
v. Commonwealth, 20 Gratt. 143, said: " But the failure of the judge 
to comply with the directions of the statute could not impair the rights 
of the Commonweath, or those of a citizen, in the record as an instru- 
ment of evidence, or a muniment of title, or an absolute guaranty 
against a second prosecution and conviction for an offense already passed 
upon by a jury. Had the petitioners been acquitted, they could never 
have been questioned a second time for the same offense, although the 
judge had failed to sign the record. In the event of such failure, or a 
refusal on his part to do so, he might be compelled by mandamus to 
perform that duty." 

It is the apparent intention of the statute that each day's proceed- 
ings, when read and corrected, where it is necessary, (which, under the 
statute, may be done during the term), should be separately signed; 
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and, while we do not deem this essential to the validity of the pro- 
ceedings, where the record is signed by the judge at the close of the 
term, yet there should be no laxity in this respect, but the intention of 
the statute for good and obvious reasons should be rigorously observed 
and obeyed. 

That which was intimated in the quotation from the opinion in Quinn 
et ah. v. Com. supra, that where the judge has failed to sign the record 
he might be compelled by mandamus to do so, the judge of the Cir- 
cuit Court did voluntarily in the case at bar. At the next succeeding 
term of the court, upon his attention being called to the omission, he 
then, with the following recorded statement, ' ' Having inadvertently 
failed to sign this day's orders, and my attention being now for the 
first time called to the fact of the omission, I now, on this 9th day 01 
November, 1892, sign the same now for then," affixed his signature 
thereto nunc pro tune. There would certainly be no illegality in doing 
voluntarily what he could have been compelled to do. 

The power of the courts to make entries of judgments and orders 
nunc pro tunc, in proper cases and in furtherance of the ends of jus- 
tice, has been recognized and exercised from the earliest times; and 
the period in which the power may be exercised is not limited. Free- 
man on Judgments, sec. 56; 1 Black on Judgments, sees. 126, 131; 
16 Am. & Eng. Encyc. of Law, 1005 and note thereto; Mitehell v. 
Overman's admr. 103 U. S. 62; and Allen v. Bradford, 37 Amer. 
Dec. 689. And this power may be exercised as well in criminal 
prosecutions as in civil cases. Freeman on Judgments, note to sec. 
56; and Burnett v. State, 65 Amer. Dec. 131. If a court would have 
the right to enter a judgment and authenticate the record thereof now 
for then, it follows as clearly as the greater includes the less, the whole 
a part, that the judge may sign in like manner the record of a judg- 
ment rendered or a proceeding had at a previous term and duly en- 
tered by the clerk upon the order book. 

But it is further objected that the orders were signed by the judge 
in the absence of the accused. This was not error. Signing the 
record of the proceedings of the court was not a step in the prosecu- 
tion of the accused, or any part of his trial. It was simply the 
authentication by the signature of the judge of the orders and pro- 
ceedings that were made and had that day in the trial of the accused, 
when, as the record clearly shows, he was present in person. 

There is no error in the judgment of the Circuit Court, and it must 
be affirmed. Affirmed. 



